

















































































































































































































. colleagues, 1Mr Glarratano was asked lf he could have beeniﬁ 53-{f7

;-symbollcally kllllng hlS mother and SLSter when he kllled théo R

Klines. He said that he thought he could have been. See App. 625- .
626. Dr. MacKeith and Dr. Gudjonsson have recently demonstrated
that Mr. Giarratano's ratification of this theory was probably
nothing more than an example of his vulnerability to suggestion,
but Ms. Parise's characterlzatlon of her son's "motive" for kllllng
lthe Kllnes nevertheless found 1ts way 1nto the trlal w1th the
seeming agreement of Mr. Glarratano himself.

Finally, Ms. Parise capped off the portrait of her son as a
prototypical murderer by assuring the court that the problem with
her son was simply.bad character, not something more mitigating,
;like.mentalhfllness_or'disability.: Mr. Giarratano informed_various:h
evaluators.thatvhe had been.committed for psychiatric treatment'.
dnring his‘adolescence. ‘When the-presentence report investigator
asked Ms. Parise for further details about this, Ms. Parise said
"[s]he talked to [Joe's] psychlatrlst who told her that 'Joseph is .

just an obese Chlld who feels sorry for hlmself App 804

‘As we demonstrated in Part One of the Petltlon supra we now'°bi' .

'know that every aspect of the portralt of Mr. Glarratano pa1nted;~7”7*‘

‘”'by Mr. Glarratano and hlS mother was patently false. However, Mr.

- Glarratano was sc bent upon self destructlon that he embraced 1t-1ig.'.

rather than contradlctlng it.
'In retrospect therefore, it is easy"to'”see' that ,Mr.

Giarratano's trlal was a non-trlal The onlv_real trial that

-"occurred.in{his,case:Wa53inxhisfprofoundly_distnrbed;mind;: once. ...t
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;he had become the "'deluded instrument of hls own. conv1ctlon eL——e f?}“

'Culombe v, Connectlcut 367 U S. 568 581 82 (1961) (quotlng 2
Hawklns, Pleas of the Crown 595 (8th ed. 1824)), everyone else
-~ the police officers who interrogated him, the state hospital
psychiatrist, his mother, the prosecution, the defense attorney and
the court -- merely ratified his own conclusion. Because he was
mentally unable to defend himself, -all of the constitutional
safeguards designed.to'preuent.this_frou occurring'were hullified.v
As ihsidious as it was during his trial, Mr. Giarratano's
incompetence to stand trial has now been exposed. Indeed, it was
partially exposed in federal habeas corpus proceedings in 1985, and
became fully exposed by 1987. However, the courts failed to take
fany'step&ttofrectify;Mr.ﬂGiarrataho's situatidn._ Despite_thej;
emergence of reasonable doubt about hls gullt and the revelatlon
of his 1ncompetence and how it operated to obscure doubt about hls“i'
guilt and to conceal his humanity and virtues of character, the
‘ courts have refused to 1ntervene must and require a new trial. The
courts'’ refusal to 1ntervene must be understood for it should
'éerQéf as ‘a stlmulus for approprlate remedlal actlon by the.;'
'Governor. ) _
o The courts' refusal to 1ntervene rests’prlmarlly'on.the Qieuﬁ""
.tthat Mr.learratano has walved any clalm that he was trled whenl?
.1ncompetent They have faulted him for not exp051ng hlS
vlncompetence earller in the jud1c1al process.v The facts underlylng‘
the courts"assessment of fault are as follows.

. There was an.inquiry into Mr. Giarratano's competence to stand .
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utrial at the Very beginnang of the Commonwealth's prosecutlon of

Jacksonville, Mr. Giarratano noticed the blood on one of his boots
and turned them over to the dectives. Immediately thereafter, he
attempted suicide. As a result, he was committed to Central State

Hospital for evaluation by Dr. Ryans and his colleagues. Noting

' that he felt a deep ‘sense of gullt for the crlme, that he was

_ depressed, and that he mlght contlnue to be SUlCldal Dr. Ryans

nevertheless found Mr. Giarrata.o competent.
Mr. Giarratano continued for some time thereafter to be

suicidal. He attempted suicide again at Central State and at the

Norfolk. jail after his return from Central State. He rejected an
offer of a plea bargain for a lifefsentence,:insistedaon going.t05~iff

trial. asserting 'an 1nsan1ty defense for whlch there was no_

evidentiary support, and at the conclu51on of the trial, asked the
judge to sentence him to death. For four years thereafter --

during the course of-his direct.appeal and state habeas proceed‘ngs

-- he attempted su1c1de several more tlmes, was perlodlcrlly o
transferred to Central State and on one occa51on refused to pursuef

"legal proceedlngs in the face of an 1mpend1ng executlon dateg'”qur;

..v\..“ ’

hlm. | Shortly after he was brought back to Norfolk from7'

"Throuqhout thls perlod of tlme, he suffered the halluc1natlons,

delu51ons;-amh1valence, andiwlthdrawal-assocxated w;th.psychot;ci»:

1llness.

proceedlng was commenced, as a result of intensive, sustained

Nearly a year after Mr. Giarratano's federal habeas corpus‘

:'~ftherapy3Mr:;Giarfatano*s'meﬁtal'health”beganﬁto‘improye.ﬂ*Asqﬁisffi'ff“
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i,sanlty returned 1t became 1ncrea51ngly apparent tO'hlS lawyers and‘

to. mental health profe551onals that Mr. Glarratano had been Very,‘

sick, far 51cker than anyone had suspected during the trial and
post-trial period when he was so suioidal. Moreover, it became
increasingly apparent that Mr. Giarratano's illness had seriously

interfered with his defense at trial;\ As hisrillness waned,

matters whlch were cruc1al to hls defense, whlch were prev1ously

sealed ~away by the profound lack of 1n51ght assoc1ated w1th hls
mental illness, gradually emerged. | He: was able to reveal the
sordid details of his tortured childhood;fwhich he had adverted to
only in opaque generalities at trial;; His humaneness and the

virtues of character which had been concealed by his suicidal

_obseSsionjduring_trial emerQedAand flourished. As a result of.

these revelations, the process of investigation began which '

ultimately revealed the duicksand, of doubt about his guilt.
Following these revelations, Mr. Giarratano asserted the claim that

he was incompetent to be tried.d

When Mr. Glarratano returned to the state courts to raise hls_‘

claim of trlal 1ncompetence in a state habeas corpus proceedlng,

_‘ the Commonwealth argued that he had walved hls clalm by not;,ﬁ.u

'pursulng lt after 1t was flrst ralsed at trlal. “Mr, Glarratanoﬁ"' '

'responded by offerlng the reasons why' he~had;not pursued the,claimff
of 1ncompetency at that tlme profferlng evidence to show that the

_full range and legal 51gn1f1cance of hls dlsabllltles had not been d

appreciated by anyone at: trlal or for some time thereafter, that

<the*prOduct:of,hiS“disabilitieSTE-:hiSWprofound‘senSe*ofﬁguilt'andr“"”

..
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:7des1re to be punished 'f had obscured from everyone s v1ew,5::?'i,f;

.lncludlng hls own, that his behav1or in relatlon to the charges
against him was genuinely the product of disability rather than
choice; and that his incompetence was only clear in retrospect,
after he had regained an extraordinary degree of mental health and
could reveal matters he could neither recognize nor reveal at
trial. Notw1thstand1ng his proffer, the state courts held that Mr.‘
Glarratano had walved his 1ncompetency clalm by falllng to pursuep'
it earller. They did not hold a hearing and find that his
explanation_ for his failure to pursue the claim was somehow
lacking. They simply held that the claim was waived for failure
to raise it earlier.

The federal habeas courts respaonded similarly, though they aid

‘not explicitly frame the issue as one of waiver. Instead, they . .

said that they owed deference to the original pretrial
determination that Mr. Giarratano was competent. The underlying

rationale was . the same, however: notwithstanding the evidence'that )

the pretrial competency determlnatlon had falled to apprec1ate thehjz'ff

full range of Mr. Glarratano s dlsabllltles, that hlS dlsabllltles

”__had the effect of obscurlng hls lncompetence 'and that the passage:“";&{“

hof tlme and restoratlon of mental health had revealed howff" o

‘.compromlsed the truthflndlng process had been at Mr. Glarratano sr
trlal the federal courts were bound by the orlglnal trlal court
determlnatlon of competency '

While p011c1es that accord finality to state convictions can

w'serve'worthy7societaifgoaISyﬁthe-courtsfirigidfadherenCtho"thoseﬁ”””:
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pOllCleS in' Mr ' Glarratano s case reveal the llmits of such*_&”}“'

pollc1es. The courts have falled in thls 1nstance to strlke ‘the

proper balance between the need for finality and the need to assure
that fairness is accorded an individual. The responsibility to
strike such a balance in Mr. Giarratano's case has passed to, and

now rests solely with, the Governor.

PART FOUR:

The Power of the Governor to Grant the
Relief Requested and the Necessity of Doing So

Throughout his childhood, forced to endure the unendurable,

Joe Giarratano was pushed to the rim of desolation and self-

destructlon. But he per51sted On death row, he traveled a

tortured path of 1ntrospectlon and dlscovery, rejectai a past’

filled with_life's cruelest fates and most bitter circumsoriptions;'f
and ultimately came to recognize his own humanity and inherent self

worth. He liberated himself from the economic, physical and

femotionai ravagement of the‘world'he inherited to become a'schoiar
.and‘mentor}*inspiringathose~whose lives'he-touched;j;Must‘we;now,ffﬁngq_
..aocept the perverse 1rony that Joe Glarratanol_strudgled so‘_‘"ip¢

vaallantly to achleve personal redemption only to have hls lee evenf}}ﬁﬁﬂg

snuffed out when 1t has really just begun° This p0551b111ty 1s

h more - repugnant 1n llght of the facts before us today For, whlle

-,'thetexecutlon;of:augulltylmannls.lamentable;-the-execution,of_anT

innocent man is -obscene.

v We know that Joe S confes51on of murder and rape 1s entlrely '

I

h,unrellable born of angulsh allenatlon and self—loathlng., We knows

e
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that his. tr1a1 was. unconsczonably brlef and 1ts examlnatlon of the S

h'ev1dence wholly superf1c1al. We know that not a sxngle plece ofi."
1ndependent ev1dence connects Joe to the crime. We know that both
his past and present character, when properly perceived, and all
the evidence available to us, in fact, point to his innocence.
Yet, Joe Giarratano finds himself but days away from execution.

It will be said that numerous appellate courts have considered
hisv 51tuat10n:_‘appiied. the':law}t and allowed to wontinue his -
seemingly inexorable march to the electric chalr. Does’not the
collective judgment of these jurists establish his guilt beyond
reasonable doubt?

It does not. _ N

",Eor,:these~courts, by-their own rules, were precluded from,apu.

reexamination; or more prec1se1y a proper examlnatlon (51nce none 'v
‘has yet occurred) of the facts surroundlng the murder of Barbara'l
Kline and the rape and murder of Michelle Kline. Instead, each
court of appeal before which Joe's case has appeared merelY‘has,
upheld the state s procedural rlght to deny a full and complete”i

“cons1deratlon of the ev1dence. '

Is Joe Glarratano then- Lnexorably ensnarai by the v1501d’139*4y

“nstrands of a jud1c1a1 splder web" Is our legal system so myoplc‘
.1n 1ts focus, so mallgnant in 1ts appllcatlon that Joe-Glarratano s-
llfe is demanded in sacrlflce to our adherence to legallsm over
justlce? ) 'Is" hlS flnal epltaph- to' read '"Here lles Joseph"”

Giarratano, a good man, procedurally defaulted"’

:: ..~ The: founders ofﬂourademocracy;.theiframers of. our federal.and '
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,state constltutlons, wvere- sagacious enough to av01d such a result.;l-v'

h'They were presc1ent enough to predlct c1rcumstances, thoughf
Aunforeseeable in specific, in which our legal system would fail to
produce a just outcome. To avoid the application of such unfair
and unacceptable consequences, they created a court of last resort.
And that court, Governor, is you.

In rejectlng monarchy and authoritarianism for democracy and
breoubllcanlsm our foundlng fathers created a system comprlsed of
an intricate de51gn of checks and balances, of adv1ce and consent
of rule by law not man. Governance by consesus. However, they
carved out one. significant exception. In regard to the
_dlspensatlon of crlmlnal sanctlons, the denial of individual'
'lfreedom or 1n the ultlmate,vthe state's taklng a. human life,. they' )
recognlzed that no system, regardless of its complex1ty or
1ngenu1ty was suff1c1ent to safeguard such essential llbertles.
Consequently they placed their trust in the final judgment of a

single person, the Chief Executive of the State. They put. thelr

faith in"him, in: hls abllity to recognlze systemic 1nadequac1es,*"??

:':to 1dent1fy 1nequ1table verdlcts,' to percelve the fallure off'f

xprocedural protectlons and to lcok beyond them.: They vested in theﬁfg'“;

chlef executlve extraordlnary poWer to rlght the wrongs to prov1de‘
_ equlty, to render }ustlce. - | .

As the Unlted States Supreme Court explalned in Ex Parte

. .

Gr'o'_ssman, 267 . s. 87, ‘120-121 (1925)

Executlve clemency ex1sts to afford

relief from undue harshness or

Yoo ... 7. cevident mlstake in the operatlon or -
R A__enforcement of the crlmlnal law.
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ff:The administration of. justice‘by the. .
~.courts is " not always " wise B or
certainly considerate  of
circumstances which may properly
mitigate gquilt. To afford a remedy,
it has always been thought essential
in popular governments, as well as
in monarchies, to vest in some other
authority than the courts the power
to ameliorate or avoid particular
criminal judgments. It is a check
entrusted to the executive for

spec1al cases.

The Code of Vlrglnla prov1des.

In accordance with the provision of Section 12
Article V of the Constitution of Virginia, the
power to commute capital punishment and to
grant pardons or reprieves is vested in the
Governor.

Code of Virginia Chapter 12 Section 53.1-229 (1988).

This grantfof authority;vwhich'giveSgthe Governor'ofrvirginia'-'

the powerdrto grant executive clemency, including pardons and
commutation of capital' punishment, has remained essentially
unchanged since its adoption in the 1870 Virginia Constitution.%

The authorlty is fully dlscretlonary and exercisable w1thout‘

fthe approbatlon of the General Assembly or the courts.‘ Executlvethtliﬁ

clemency is 1nherently a matter of grace thereby bestow1ng upon a"

entariestonrthe Constitution of Vi

RN A, E Howard Co
_‘642 (1974) o '

»g}.:d,-at,syz;

* Note, A _matter of Life and Death: Due Process Protection

inia .- -

- in cCapital Clemency  Proceedings, 90 Yale 'L.J. 889, 892 (1981) -

(citing Spinkellink v. Wainwright, 578 F.2d 582, 618 [5th :Cir.
1978], cert denied, 440 U.S. 976 ["clemency decision discretionary

and 'not the business of judges'"]; Sullivan v. Askew, 348 So. 2d

312, 315 [Fla.], cert. denied 434 U.S. 878 [1977] ["Legislature and

- Jjudiciary: prohlblted from- encroachlng on. executive clemency B
, powers"]) - S L RIS C o
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Governor broad discretion in deVising the—clemency, and the,manner;gf¢7“]4

'in which he w1ll dispense lt. 'Consequently, the Governor mayi

utilize any information which he chooses in order to make his
decision, cite any reason as the basis for his decision to grant
clemency, and craft any relief which he finds to be appropriate

under the circumstances of any individual case. See, e.q.,

Executive Papers of the Secreta;y of the Commonwealth, at the

Virginia State Archives, House and Senate Documents for the years

1900-1990.

The Supreme Court has recognized the value of executive
clemency to our system;of capital punishment. The Court in Gregqg

V. Georgia?_noted that a system without executive clemency "would

r_be-totally'alien’to our notion of criminalzjustice" andeeclinedﬁ.;f

to hold the dlscretion 1nherent 1n clemency power to Violate the

standards set forth in Furman.6

Given the breath of your power, it is clear, Governor, that

you have a. wide variety of options which you may consider in

'dev151ng an apprOpriate remedy 1n the case of Joseph Giarratano."ﬁh"

vUnfortunately, it is beyond your purv1ew to unilaterally grant the o

~‘'one remedy Joe Giarratano truly de51res, a new trial If you could7' o

4.

4”permisSibly offer such relief our applicatlon for it would havef'”r

u~reached -your - desk long ago. - However, the 1nst1tution:of a~new ;'-”“

trial can only come about by order of the court which would arise

5 428 U.s:'153,‘199 and 200 n.50 (1976) ("Nothing in-any of -

" our .cases suggests that the decision to grant an individual mercy
v1olates the Constitution")

"._é? Egrman____gegrgia, 408 U. s. 238 (1972) .
o gy o
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'*'elther from an admiss;on of fault by the Attorney General (wh;ch-i~:‘s

'she has exp11c1tly refused) or a motlon on our- part ,Due to the

compounding of procedural default rule in successive habeas corpus
petition and the fact that coram nobis is unavailable in Virginia
as a remedy in this circumstance we are virtually prohibited from

obtaining such writ.

Consequently, we propose a course of actlon (developed through

rlgorous research and consultatlon w1th legal scholars throughout‘

the country) through which you might employ your clemency powers
to bend an otherwise unbendable system to shape a just result.

Based upon all you now know about the man, the circumstances of his

background and his conviction, and his inability to obtain proper

review1otherwise, we«urge'youfto issue‘auconditional pardonftO}unzﬁ*

Joseph Glarratano, condltlonlng that grant of rellef upon.

(a) "The State's right to commence reprosecutlon of Mr »

Giarratano within ninety (90) days of the issuance of
‘the pardon, and

. (b) Mr. Giarratano's voluntary waiver of all federal and

- state protectlons he possesses against exposure to.double o

jeopardy 1f such a reprosecutlon occurs.

Whlle 1t 1s uncertaln whether reprosecutlon would occur, what e

'pardonlng of a. condemned man 1s unequlvocally more just than the’.~7

executlon of an 1nnocent man, or one whose gullt has not properly'

. been,establlshed; -

Thus‘far,.in'discussing'the pardon'power we have focused

on what is known as an absolute pardon.ﬂ An absolute pardon glves

1

-5fls certaln 1s that elther the lnstltutron of ‘a neW'trlal or the}f“ffﬁ

'mthe grantee hls freedom in. an uncondrtlonal manner.. There aref'

78



pardons, however, that do not grant freedom absolutely, but ratheri};*f““-"

offer more limited relief conditioned on the grantee accepting somef:b'k“r

restriction of freedom. This exercise of the executive clemency
power is known as the conditional pardon.

Conditional pardon has traditionally been used as integral to
the dispensation of clemency by the Chief Executive or Monarch.
According to English common law scholar Blackstone'

The King extends his mercy upon what terms he
pleases; and may annex to his bounty a
condition either precedent or subsequent, on

performance whereof the validity of the pardon
will depend . . .

Blackstone Commentaries, Book at 401 (Cooley, 4th ed. 1899).

~The President of the United States derives his conditional

pardon-power,from the-broad,mandate setaforth in Article II of the - .

Constitution._ The Court made this clear in Hoffa v. Saxbe, 378 F{v
Supp. 1221, 1234 (D.D.C. 1974): "We think that the history and
nature of the pardoning power has always contemplated the type of
broad discretion which would permit the repository of the power to

'deVise and attach lawful conditions to its clemency and to offﬂr i

"the same . to the clemency applicant " ee_also Schick v. Reed 418l'

=15U;s.,256 (1974)

e

The most common exercises of pardon power ‘are those we have'v'*-'“

gicome to know as. parole and commutation. They are actually forms_'-'m

of conditional pardon. For example,:a governor or pardon board
'may offer immediate release to a canict in exchange for his

Willingness to remain Within a speCific area, report to a parole'

“officer, limit his associations, etc., or a condemned man.may have . - .-
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‘;his life spared 1f he is Wllllng to accept a,life sentence in lieufju'f~¢ﬂ

of execution.i offa v. Sa e, 378 F Supp. at 1232,

Indeed the conditions governors have devised are remarkably
varied. A short list includes: thatithe grantee will (1) not use
intoxicating liquorsT, Arthur v Crai:,i48 Iowa 264, (---): (2) be

under the superViSion of the pardon and parole board8 Re McKinney,

32 Del 434 138 A. 649 ( ), (3) remairn on good behaVior

and 1n observance of the penal code, Harrel v. Mount, 193 Ga. 818,

20 S.E.2d 69 (----); (4) pay the eXpense of his trial, People
v. Marsh, 125 Mich. 410,'84 N.W. 472f(. ): (5) pay a fine,
Harrell v. Mount at ===-=; (6) pay restitution to the

‘government,w Bradford v. U.S., 47 Ct;VCl. 141 (1911):; (7) leaveV'

-athe;state@or,county-where‘thefcrimeyOCCurred, Com wv. Haggerty, -

{(1869) 4 Brewst. (Pa.)' 326; Cacherdi v. Rhodes, 560 F. Supp. loid
~(S.D. Ohio 1982); or (8) spend the duration of a sentence in a city

jail rather than the state penitentiary, Lee v. Murphy, 63 Va. 789

( ) or be confined to a mental hospital. Ex Parte Davenport,
_ Tex. Crim. Rep. _____, 7 S.W.2d 589 (1927). |

-7 gee Interview: with Miss Martha Bell Conway, Secretary ofﬂﬂﬁi'ﬂf
Lthe Commonwealth in Richmond, Virginia, Feb. 20 1969 cited .in 26rg.jﬂ~;*

Washinqton and Lee Law ReView at 312

o See . also. Conway interv1ew, c1tgd in 26 Washington and Lee '
Law Review at 312. S .

9

_ See also Conway interview, Clted in 26 Washington and Lee

Law Rev1ew at 312. ' . R
0 see also Conditional pardon to Curtis Adams in List of

Pardons, Commutations, Reprieves And Other Forms of Clemency, Va.

S:-.Dac. No.2 at: 6 (1966),,5Qited_in42§nWashingtonjgnd;LeeCLawj;ﬂwr~

uRev1eE at 312.
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An examlnatlon of unusual and creatlve condltlons precedentg;:j{vf-

and subsequent for the grantlng of a pardon, demonstrates thef:"

genius of placing in a single person, the Chlef Executive, the
final'opportunity to produce justice as he sees fit. For he can
tailor a remedy‘which is totally specific to the situation. He can
do so without the burdensome bureaucracy of the legislature or the
parameters of precedent which inhibit the jud1c1ary |

| As the Hoffa court 1nstructs us, o | B

Indeed the lack of precedent regard1ng similar
condition tells us very little about the nature
of the pardoning power itself inasmuch as the
lack of precedent can Jjust as easily be
explained by the fact that the unique
circumstances of plaintiff Hoffa's case are
unlikely to have ever before presented
"themselves. In any event we can not decide the
. broad issue presented here on the basis of the
‘lack of a similar condition in past practice,’
for to make lack of precedent a ground for
attacking a condition would forever prevent
the President from shaping the conditions of
his pardon or commutation to meet the precise
exigencies of the clemency applicant.

Hoffa v. Saxbe, 378 F. Supp. 1232, n.37.

"fn keeping'with this tradition,'the Vlrglnla Constltutlon"f'1“°

' bestows upon the Governor almost unllmlted authorlty in creatlng

”;'requlrements for condltlonal pardons. (Parenthetlcally, we~would‘jf

:llke to p01nt out. that Vlrglnla governors have demonstrated their -

overwhelmlng endorsement of condltlonal pardon versus: absolute'
pardon. Accordlng to a 1969 Washlngton and Lee Law Rev1ew (26
"Wash and Lee at 34) 76 percent of all pardons granted by Vlrglnla

Governors are condltlonal ‘in nature ) Moreover, since 1872 when

theyvirginia>Constitution-was modified -to reflect its current.. -~

-
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4 language, the only limitations- ‘ever placed on’ the type of,g;g_ﬁ-;

conditions the Governor may require of the grantee of a conditional o

pardon are that the conditions not be "immoral, illegal or
impossible of performance." Wilborn v. Saunders vVa. , 195
S.E. 723, 725 (1938)."
Joe Giarratano is petitioning you to grant him a conditional
pardon, conditioning this relief upon°
..(aj"The Commonwealth S right to commence reprosecution
of Mr. Giarratano within ninety (90) days of the
issuance of the pardon, and
(b) His wvoluntary waiver of all federal and state
protections he possesses against exposure to double

jeopardy if such a reprosecution occurs.

We will now examine the propriety of this request in light of

.the test. enunciated: by the. V-irginia.- Supreme Court.on ‘Wilborn,

supra. Specifically, does the condition set forth above requlre“
Mr. Giarratano to perform an act which is "(1) 1mmoral, -(2)
illegal, or (3) impossible"?

Obv1ously we can dismiss the 1mp0551b111ty 1ssue since Mr..:

'Giarratano has already tendered his waiver.

Morality 1s a subject best dealt Wlth by philosophers ort

| ‘/CleriCS:F"However,-1t.would'seem that one’ would*be hardrpressedltoﬁu'

" - Other states have similar standards for adjudicating the -

validity of .a conditional pardon. see Cacherdi v. Rhodes, 560 F. - -
Supp. 1010, 1013 (S.D. Ohio 1982). In Cacherdi, the plaintiff"

argued that the condition, leaving the state, placed on his parole

. -was beyond. the- scope. of executive power in Ohio., In finding that ..
"this claim was without substance, the court applied a test

analogous to the test applied by the Wilborn court: "A.condition,
of commutation decreed by the governor will ordinarily not be
invalidated by the state courts unless it is found to be illegal,

-+ ..impossible of- performance QL contrary to public policy . Cacherdii
AN Rhode§ 560 Supp at: 1013. S s
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Sargue that Mr Glarratano's request 1s 1mmoral 51nce it 1s des1gnedff?*-'

-to spare h1m from death and afford h1m the opportunlty to obtaln .
a new trial and his freedom if he is found not guilty or if the
state fails to reprosecute.

We turn then to our final prerequisite under the Wilborn test.

Is the waiver of double jeopardy protections illegal? Clearly,

such an act v1olates no Vlrglnla statute. Consequently, any clalm

'of 1llega11ty would turn on a constltutlonal prohlbltlon.
Condltlonal pardons, by nature, infringe on cons:itutional

rights. Cacherdi v. Rhodeés, supra, (right to travel); Hoffa v.

Saxbe, 378 F. Supp. 1221 (D.D.C. 1974) (right of association);

People v. Mason, 488 P. 2d 630, -=cal=-——, -=—cal--- ( ). (freedom .

”from<unreasonable'SearChAand*Seizure)‘

Consider, for exanpie, the common. condltlon of requlrlng the,
grantee to leave the jurlsdlctlon in exchange for a pardon. In
Virginia, this practice has been accepted and frequently used by
its governors. 26 Washington & Lee Law Review at 312, citing_List,
ofhPardons, Commutatlons and Other Forms of Clemency, Va. §. Doo.;w

,No.vé'at'6 (1968), Pardons of Clarence Wllllams (no return tov

2'f‘county) and Curtis Adams (no return to state) Undoubtedly, a "noﬁf ?yf?f

return“ _condltlon 'On’ a . pardon hlnfrlnges_'on_ a number of

 constitutional grantees,“including the right of afcitiZen~tojtraveI” e

from state to state and freedom of assooiation.12

The common

12 In Cacherdi V. Rhodes, supra, the court con51dered'whether
waiver of the rights of travel and association can be a wvalid

'w'condltlon in "exchange for ' commutation . releasing- "grantee. from- e

n;;lncarceratlon,. In Cacherdi plalntlff was conv1cted in 1971 of-w"

83'.'.



-thread that constltutlonally permlts walver of these, and other;:
rlghts, is that the grantee has consented to be strlpped of hlsi
protections. The grantee, therefore, has allowed the infringement
of his rights in exchange for a benefit.

It is apparent from the many examples of the permissible
waivers of constitutional rights cited above that any assertion
that the waiver of double jeopardy rights is 111egal would requlre»

 one to establlsh that double jeopardy protections fall 1nto a class

numerous charges and sentenced to a term of 20-50 vyears
imprisonment. In 1979, the Ohio Parole Board recommended that the
governor of Ohio commute Plaintiff's sentence to a term of 12-50
years, thus making plaintiff eligible for immediate parocle. Before
action was taken on the recommendation, plaintiff wrote the
governor indicating that he would leave the state if released. 1In

~ - 1980, the governor commuted plaintiff's sentence as. recommended.,;;
with the condition that plaintiff not return to Ohio until the =

maximum term of his sentence had run. Plaintiff accepted the
condition in writing. He was released and took up residence in
Indiana. Cacherdi v. Rhodes at .

Eight weeks later plaintiff applied to the Ohio Parole Board
for permission to return to the state so that he could spend the
Thanksgiving and Christmas holidays with his fiancee. The Parole
Board denied this request. Plaintiff filed suit asking that the
condition be nullified. Id. at 1011-1013. Plaintiff's objection

. to the conditional commutation included that the condition violated. - :

his individual rights of association, freedom from cruel and
,.;unusual punlshment travel and hlS rlght to due process.. _

S The state argued that plaintlff could not cla;m thesel*,d'
constltutlonal rlghts because. he had validly waived = their

protections by signing the commutation and parole- agreement. Id.
at 1016. - .Clearly ' acknowledging that -a "no return" clause
implicates a number of important constitutional guarantees, the
court nonetheless held against plaintiff finding that he had "no
.inherent constitutional right to be conditionally released before
the explratlon of a valldly imposed sentence." Id. at 1015.

Moreover, "once released on parole, a convict may not be entitled
to the full range of rights accrued by other citizens .and. the
government may impose upon the parolee certain condltlons of

- liberty which  would be unconstxtutlonal if applled to- ordlnarygﬂ-”vﬁ

d_1nd1v1duals." id.
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'd of rlghts so unusual and extraordlnary that they cannot be walved

Fortunately there is a 51gn1flcant body of case law,‘lncludlng“f'r'

a recently decided United States Supreme Court decision, which
expressly holds that the constitutional guarantee against double
jeopardy can be waived.

In U.S. Broce, 488 U. s..___;, 102 L.Ed.2d. 927 (1989) the
Supreme Court noted that “our 1nterven1ng de0151on in Rlcketts V.
Adamson, 483 U.S. 1, _____; 97 L.Ed.2d. 1, 107 s.ct 2860 (1987),v
made clear that the protection against double jeopardy is subject
to waiver." Similarly, in Hoffer v. Morrow, 797 F.2d 348, 350

(7th Ccir. 1986), the court explained "You can waive the defense of

double jeopardy like other constitutional defenses." See also,

- Hoffa wv. §axbe;.378iF;-Supp, at1124ou (finding that while‘Mr;f

Hoffa s Flfth Amendment guarantees were 1nfr1nged it was ia;'~f

perm1551ble exercise of executlve power in that Mr. Hoffa also
agreed and benefited from the conditional commutation).

Clearly then, there is ample authority for the proposition

- challenged the terms of a conditional commutatlon ‘that was

In Hoffa v. Saxbe, former Teamster President, Jimmy Hoffa .

‘operational in his early release from federal prison. Hoffa was ' '
orlglnally sentenced to a:term of 13 years: in prison. Mr. Hoffa's - .=

term was commuted to six and one half years allowing him to be
released early.  As a condition to the commutation, Mr. Hoffa was

-~ required "not to engage in direct or indirect management of any '

labor organizations prior to March 6, 1980. Hoffa v. Saxbe, 378
F Supp at 1221. :

: After hls release pursuant to the commutatlon Mr. Hoffa :
- challenged the condition claiming that it "unlawfully infringes on -
his First Amendment rights of speech and association, amounts to
additional punishment and a bill of attainder, as well as

- contravening - the double jeopardy clause, all -in-vielation-.of:the - - "=

© . Fifth Anendment.. 378 F. Supp. at 1225. .
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-'that a defendant possesses the right to walve double~3eopar¢y
protectlon.

However, even without such precedent, one may easily perceive
the illogic of a system which would allow the waiver of rights of
travel, and free association and disallow waiver of double jeopardy
protection. Such rights as the right to travel and to associate
affect the day to day existence of every individual in the nation
while double jeopardy touches only previously tried criminal
defendants.

It is apparent therefore that the three pronged test in
Wilborn, supra 1is unmistakably satisfied. The condition in

question is "not immoral, illegal or impossible."

The Public Interest
As the Governor of the Commonwealth of Virginia, you have the
duty not only to protect the rights of the individual, but also te
safequard the best  interests of society ~at large. Every
gubernatorial aet sends a signal to each constituent.
What message is put forth by grantlng the condltlonal pardon
Mr Glarratano seeks7 | S . V R a

Let us examine the potentlal results of the pardon he

requests.
(1) The Commonwealth retries Mr. Giarratano and he is found
not quilty. Then Governor, you will have saved the life of an

innocent man.

(2) The State retries Mr. Giarratano and he is found quilty.
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In thls case, you w1ll have protected the essentlal Constltutlonalo-3?i&ﬂ‘:

- rlght:to a falr trlal. You w1ll have done thlS w1th no risk of{:
public safety. For Mr. Giarratano is willing to remain
incarcerated during the time period subsequent to the grant of
conditional pardon and the conclusiorn of the new trial.

Since ¥Virginia history is replete with instances where
governors have condltlonally pardoned 1nd1v1duals who thereby have
obtained thelr 1mmed1ate release, it has expressed its w1lllngness_
to risk their part1c1patlon in society at large to serve the
overall purpose of equal justice. We are consequently in an a
fortiori situation relative to the typical situation. The
conditional pardon requested by Mr. Giarratano requires no such
" risk.” ,15W.,'f | ) _ , S :_, . o

(3) The prosecution, in'its discretion, declines to retry Mr. |
Giarratano. This will establish the .fact that the origlnal‘
prosecution was fatally flawed and never should have occurred.
Far, there was no ev1dence that was avallable for the Commonwealth
at the orlglnal trlal whlch would not be avallable at a retrlal

except perhaps, for Mr. Glarratano s wholly unrellable and

'confabulated confe551on.', No w1tnesses have dled or’ otherw1se'5"f?

fallen beyond the reach of the prosecutlon.' No DNA ev1dence has?lwlv

eXceeded 1ts~shelf.l;fen"Thelr‘case, but for the ‘above c1tedfﬁ e

exceptlon, remalns lntact..
If the Commonwealth is unable to reprosecute, due to lack of
evidence, Mr. Glarratano will not have the opportunity to establish

- his innocence. " 'However; you-will havefprevented'thefexecution”andf
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‘”Tfurther 1ncarceratlon of an 1nd1v1dual whose gullt has not beenlf';j;#-

| properly establlshed beyond reasonable doubt ln ‘a fault free tr1al :

Any of the three potentlal outcomes will serve the cause of

justice with no risk to the people of Virginia.

Consequently,

Giarratano

we urge

you to conditionally pardon Mr.

- ‘Respectfully submitted,

© JULIUS L. CHAMBERS
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